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RECENT CASES 167 

la., 98; Louisville, etc., R. Co. v. Gaines, 99 Ky., 411 ; Chicago, etc., R. Co. 
v. Spirk, 51 Nebr., 167 ; Trice v. Chesapeake, etc., R. Co., 40 W. Va., 271 ; 
Lake Erie, etc. R. Co. v. Fix, 88 Ind., 381. However, when plaintiff has 
himself been at fault tort action is denied. Dietrich v. Pa. R. Co., 71 Pa., 
433; Chicago, B. & Q. R. Co. v. Griffin, 68 111., 499. 



Constitutional Law — Due Process of Law — Regulation of Trading 
Stamp Business.— State v. Gaspare et al., 80 Atl., 606 (Md.). — Held, a 
corporation engaged in supplying trading stamps for use by merchants to 
increase their business, and engaged in redeeming the stamps supplied by 
merchants to their customers on presentation, is engaged in a lawful 
business, and, to justify the state in regulating it, it must appear that the 
interests of the public generally require legislative interference, and the 
means are reasonably necessary to the purpose and not unduly oppressive, 
or the regulations will be repugnant to the Fourteenth Amendment of the 
Federal Constitution. 

The great current of authority supports the trading stamp business; 
that, when honestly conducted, it involves no element of chance, uncer- 
tainty, or contingency such as to render it obnoxious or dangerous to the 
public welfare. Commonwealth v. Sisson, 178 Mass., 578; Humes v. Little 
Rock, 138 Fed., 992; Hewin v. Atlanta, 121 Ga., 723; Winston v. Hudson, 
135 N. C, 286; Contra, Lansburg v. District of Columbia, 11 App. D. C, 
512. It makes no difference whether the stamps are redeemable by the 
selling merchants or third party. State v. Dodge, 76 Vt, 197. But if 
stamps are redeemable in articles of unknown or uncertain value, then 
the legislative regulation is valid. Dunn v. People, 40 111., 465. Further- 
more, most courts hold that legislative attempts to regulate this 
business by means of license taxes, as in the case of questionable 
enterprises, are unconstitutional. Ex parte McKenna, 126 Cal., 429; Ex 
parte Hutchinson, 137 Fed., 949; Montgomery v. Kelly, 142 Ala., 552. A 
few states, however, hold such legislation constitutional. Fleetwood v. 
Read, 21 Wash., 547; Humes v. Ft. Smith, 93 Fed., 857. And in Canada 
a similar doctrine has been expressed. Wilder v. Quebec, Rap. Jud. 
Quebec, 25, C. S., 128. 

Fish — Constitutional and Statutory Provisions. — State v. Kofines; 
80 Atl., 432, (R. 1.).— Held, that Pub. Laws 1909, c. 437, par. 1, prohibit- 
ing any person from taking any lobster from the waters of the state, or 
maintaining any pot or contrivance to take lobsters, unless licensed to do 
so, and section 2, authorizing the commissioners of inland fisheries to 
grant or refuse licenses to such citizens of the state as have resided 
therein for at least one year as they may think proper, subject to revoca- 
tion on violation of any of the provisions of the act, are within the police 
powers of the state, and do not, either as to citizens of the state or aliens, 
violate Const, art. 1, par. 17, providing that the people of the state shall 
continue to enjoy and freely exercise all the rights of fishery and the 
privileges of the shore to which they have been entitled under the charter 
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and usages of the state, but that no new right is intended to be granted 
by this declaration. Blodgett, J., dissenting. 

Statutes are held to be constitutional unless there is clear proof to 
the contrary. Mobile Dry Docks Co., et al, v. The City of Mobile, 146 
Ala., 198; Stillwell v. Jackson, 77 Ark., 250. And a statute otherwise 
unconstitutional as affecting property rights is valid if it comes within 
the scope of the police powers of the state. Bertholf v. O'Reilly, 74 N. Y., 
509; Sibley v. State, 107 Tenn., 515; Thorpe v. R. & B. R. R. Co., 27 Vt., 
140. A state by virtue of these powers may enforce statutes for the pro- 
tection of fish and game. People v. Bridges, 142 111., 30; Burnham v. 
Webster, 5 Mass., 266; State v. Woodward, 123 N. C, 710. So acts making 
unlawful or limiting the use of certain fishing contrivances are valid. 
People v. Collison, 85 Mich., 105; Lawton et al., v. Steele, 119 N. Y., 226; 
Peters v. State, 96 Tenn., 682. And the Legislature may delegate its power 
over fisheries to commissioners or local boards. Smith v. Levinus, 8 N. Y., 
472; Reed v. Dunbar, 41 Or., 509; State v. Cozzens, 2 R. I., 561. But all 
similar bodies should not have unlimited and uncontrolled discretion. 
Mayor, etc., of Baltimore v. Radecke, 49 Md., 217; State ex rei, etc., v. 
Cincinnati Gas Light & Coke Co., 18 Ohio St., 262. And the state may 
limit these privileges of fishing to residents and citizens. State v. Hanlon, 
77 Ohio St., 19 ; Chambers v. Church, 14 R. I., 398 ; McCready v. Virginia, 
94 U. S., 391. But it must not exercise arbitrary discrimination against 
any person or class of persons within its jurisdiction. State v. Higgins, 
51 S. C, 51 ; in re Ah Chong, 6 Sawy., 451 ; Bittenhaus v. Johnston, 92 
Wis., 588. 

Insurance — Insurable Interest — Assignment. — Manhattan Life 
Ins. Co. v. Cohen, 139 S. W., 51, (Tex.) — Held, that an assignment of a 
life policy to one without an insurable interest is valid only to the extent 
of reimbursing the assignee for the amounts paid out by him with interest, 
being, except to that extent, a mere gambling contract, and contrary to 
public policy. 

There is considerable conflict of authority on this point. The rule 
laid down in the principal case is upheld by the following cases : Hays v. 
Lapeyre, 98 La., Ann., 749; First National Bank v. Terry's Adm'r., 99 Va., 
194; Strode v. Meyer Co., 101 Mo. App., 627. A few cases hold that an 
assignment to one without an insurable interest avoids the policy. East 
Missouri Valley Ins. Co. v. McCrum, 36 Kan., 146. But other courts hold 
that a policy taken out in good faith, and not for the mere purpose of 
assignment, is assignable to one having no insurable interest, and the 
assignee, where the assignment is absolute and general, will be entitled to 
the entire proceeds of the policy. Steinback v. Diepenbrock, 158 N. Y., 
24; Rylander v. Allen, 125 Ga., 206; Nezv York Ins., Co. v. Armstrong, 117 
U. S., 591 ; Farmers' Bank v. Johnson, 118 la., 282. But this is not true if 
the assignment is merely to cover a wager policy. Fitzpatrick v. Hartford 
Ins. Co., 56 Conn., 116. An assignment to one without an insurable inter- 
est, of a policy taken out in contemplation of assignment, is void as 
between insurer and assignee. Steinback v. Diepenbrock, supra; Powell 



